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Summary in English

Main content of the report
With respect to tenancy law, we propose abolishing the 
rent-normative role of municipal housing

companies and amending the rules on rent-setting. The utility

value system will be retained, but we propose amending the

utility value rule within the framework of the system, aimed at

establishing the conditions for an efficient rental housing market.

We propose that rent increases should be possible when there

are long housing queues and demand for rental housing markedly

and persistently exceeds supply, while there should be latitude

for rent decreases where high vacancy rates demonstrate that

supply markedly exceeds demand. 
We also propose permitting comparison of rental housing in an 
aggregation of communities, even if the residential properties 
are in different municipalities.

To safeguard meaningful tenancy rights, we propose a cap on

rent increases of about five per cent a year, even if a higher

increase could be justified on the basis of utility value.

Finally, we suggest a normative role for collectively agreed

rents, as long as they remain within a reasonable interpretation

of the utility value.
With respect to municipal housing companies organised as

limited liability companies (“municipal housing LLC”), we present

two proposed models which may bring the Swedish system into

conformity with EC rules pertaining to state aid. In the first

model, municipal housing companies are run according to sound

business principles, which means that they must be operated

without support that is considered state aid under EC law.

Under EC law, this means not only that the municipalities may

not give direct subsidies to their municipal housing LLC, but

also that the companies must eventually generate the highest

possible profit, taking into account the operational risks the

municipality elects to accept. However, the business orientation

may be long-term. This model unquestionably conforms to EC

law.

According to the second model, the municipal housing LLC

operate according to a prime cost principle. It is uncertain – but

not precluded – whether this model would be accepted if

examined under EC law.

The question of which model should be selected is ultimately

a matter of political values and priorities, and of whether Sweden is

prepared to allow a prime cost model to be examined under EC

law. 
We do not express an opinion on this matter, which we

believe should be resolved by the Government and the Riksdag

(the Swedish Parliament) after political and social debate.

Municipal housing foundations are outside the confines of

both models, and are governed by their foundation bye-laws.

Swedish municipalities must comply with EC law, even in their

relationships with such foundations.

What was our mandate?

Our mandate was to examine the operating conditions of non-profit

housing companies. Almost all non-profit housing companies are

owned by municipalities, but there are a few privately owned nonprofit

housing companies. Most municipal housing companies are

organised as limited liability companies, but there are also a number

of municipal housing foundations.

Examining whether the Swedish system of municipal housing

companies needed to be changed to conform with rules on state aid

and competition under EC law was a key aspect of the task. This

applied to the principles by which municipal housing companies are

operated, and to the normative function of rents charged by municipal

housing companies in connection with rent tribunal review of

rents for privately owned rental housing.

As one aspect of the review of operational principles for municipal

housing companies, we were tasked with assessing how a long-term

prime cost principle could be drafted for these companies – but

only if such a principle is possible or appropriate with due regard to

EC law.

With respect to tenancy law, our mandate was to consider

whether the rent-normative role of municipal housing companies

should continue. That task included both creating the conditions

for an efficient rental housing market and safeguarding meaningful

tenancy rights.

What alternatives exist for municipal housing 
companies in the future?

The crossroads presented by EC law

Rules on state aid under EC law entail a crossroads for legislation

on municipal housing companies. Either the main rule that state aid

is prohibited must be followed or municipal housing companies must

meet certain conditions to be granted an exemption from the state

aid prohibition.
State aid is defined as any aid granted by a Member State or

through State resources in any form whatsoever, and thus covers

both central and local governments. One prerequisite is that the aid

distorts or threatens to distort competition and affects trade between

EU Member States, but it does not take much to meet both prerequisites.

Cash subsidies, forgoing market returns, extending loans

at below-market interest rates and financial guarantees at belowmarket

fees are all considered state aid.

In respect to the majority of municipal housing companies organised

as limited liability companies, we have devised two models – a

model for business-oriented municipal housing LLC, based on the

main rule on state aid, and a model for prime cost-oriented municipal

housing LLC, which is based on a permitted exemption to

state aid rules.
We do not propose any special regulation of the small minority

of municipal housing companies organised as foundations, but simply

confirm that the foundation bye-laws must be followed. In our view,

it would not conform with EC law for a municipality to form a new

housing foundation or transfer property to an existing housing

foundation on anything other than market terms.

Business-oriented municipal housing LLC 
– a long-term profit Perspective

Application of the main rule on state aid in Article 87(1) of the EC

Treaty would entail operating municipal housing LLC on the same

terms as comparable private housing companies, that is, with the

objective of generating the highest possible profit, taking into

account the operational risks that municipalities elect to accept. We

express this as that the companies must run their operations according

to sound business principles, which is an established concept

in Swedish law applicable to municipal activities (such as utility

companies) that are not run according to a prime cost principle.

However, a model in which municipal housing LLC are run

according to sound business principles does not require the companies

to attempt to generate the maximum possible short-term profit

in order to avoid breaking EC law. The companies may operate

from a long-term perspective that for instance provides latitude to

implement social initiatives as long as the long-term assessment is

possible that it would be at least as profitable to implement the initiatives

as it would be not to. The determining factor is the company’s

perspective, not the municipality’s.

If a municipality lends money to its municipal housing LLC or

guarantees payment of the company’s debts, the municipality must

also charge interest or fees at market rates.

The restriction that has thus far applied to the amount of money

a municipal housing LLC is permitted to distribute to the municipality

every year should be lifted in a business-oriented model.

Business-oriented municipal housing LLC should be allowed to

accept aid in two cases: if the European Commission has approved

the aid in the individual case, or if the aid is acceptable under the

rules of EC law pertaining to de minimis aid or rules on block

exemptions.

Prime cost-oriented municipal housing LLC

The main possibility provided by state aid rules to grant state aid

which could be applied to municipal housing LLC is the exemption

for services of general economic interest in Article 86(2) of the EC

Treaty.

A model based on the exemption for services of general economic

interest must explicitly define the services that the municipal

housing LLC shall perform. We propose expressing this in legislation

as that the companies shall rent housing on equal terms to all

people, facilitate integration and afford tenants influence over their

housing and influence in the company. In respect to finances, we

propose requiring municipal housing LLC to run rental housing

operations according to a long-term prime cost principle. According

to our proposal, the prime cost should include the cost of all

equity according to the balance sheet. 
Prime cost-oriented municipal housing LLC must also, 
under our proposal, be allowed to make

provisions for future expenditures for improvements and similar.

The restriction that has thus far applied to the amount of money

a municipal housing LLC is permitted to distribute to the municipality

every year should be lifted in the prime cost model as well,

since the restriction that the prime cost principle entails suffices.

Control and sanctions

In both of the models we have devised, municipal housing LLC must

be controlled to verify compliance with EC law, and sanctions are

necessary in the form of obligatory repayment of state aid if they

break the law. In our opinion, current Swedish regulations do not

suffice.

But rules on control and sanctions are necessary for all activities

in Sweden affected by state aid rules, not only for municipal housing

LLC. Accordingly, we propose that controls of compliance with

state aid rules and sanctions for non-compliance should be reviewed

separately. We do not provide any concrete proposals for controls

and sanctions in relation to state aid rules that apply only to municipal

housing LLC.

In the prime cost model, we propose rules for controlling that

municipalities do not impose obviously more stringent financial requirements

on their housing companies than required by the law.

We also propose sanctions in the form of fines for regulatory violations.

Would anything other than business-oriented municipal

housing LLC conform with EC law?

Municipal housing LLC must make housing available to all population

categories and can thus facilitate social integration. The Inquiry’s

directive precluded any proposals to change this. But non-profit

housing companies in other European countries commonly provide

social housing, meaning that they provide rental housing only for

economically disadvantaged people.

If Sweden wants a model based on prime cost-oriented municipal

housing LLC, the model will have to be approved primarily by the

EC Commission and secondarily by the European Court of Justice.

It is uncertain – but not precluded – whether EC institutions would

in a legal examination conclude that a model based on prime costoriented

municipal housing LLC can be granted an exemption under

the rules pertaining to services of general economic interest.
The uncertainty is due to the fact that, according to our proposal,

municipal housing LLC would not be restricted to providing social

housing. Approval of prime cost-oriented municipal housing LLC

would probably have to be tried in the European Court of Justice.

In light of the limitations on our proposals, it is thus uncertain –

but not precluded – whether anything other than business-oriented

municipal housing LLC would conform with EC law.

Is there a third model?

The Swedish Association of Local Authorities and Regions has

asked the Inquiry to develop a third model, by which municipal

housing LLC would be run according to sound business principles,

but would be allowed to depart from those principles when necessary

for reasons of housing supply, integration and social cohesion,

the housing needs of special groups and mobility in the labour market.

It is essentially equally uncertain whether such a model would

conform with EC law as whether a prime cost model would, in part

because a model such as this would not either be restricted to social

housing.

The Swedish Union of Tenants has also asked the Inquiry to

develop a third model. The model entails greater departures from

sound business principles than the model proposed by the Swedish

Association of Local Authorities and Regions. It is also uncertain

whether the model proposed by the Swedish Union of Tenants

would conform with EC law.

Which model should be chosen?

The business-oriented model is doubtless acceptable from the perspective

of EC law, while it is uncertain – but not precluded – whether

the prime cost model would be accepted in legal examination under

EC law. The choice between the models is ultimately a matter of

political values and priorities and of whether Sweden is prepared to

allow a prime cost model to be tried under EC law. For that reason,

we express no opinion as to which model should be chosen. The

matter must be determined by the Government and the Riksdag

after political and social debate.

Should the rent-normative role of municipal housing

companies be abolished?

The rents charged by municipal (non-profit) housing companies have

been normative for rents charged by private rental housing companies.

It is unlikely that this rent-normative role conforms with

competition rules under EC law, since it means that one market

actor controls the economic conditions under which its competitors

operate. The rent-normative role is also incompatible with our mandate

to create the conditions for an efficient rental housing market.

Meanwhile, the rent-normative role is not required to devise a

system that provides satisfactory legal protection for tenants.

For that reason, we propose abolishing the normative role of

rents charged by municipal housing companies.

What amendments to tenancy law are we proposing?

At present, the great majority of rents in Sweden are set in negotiated

agreements between the Swedish Union of Tenants and property

owners. In order to safeguard this collective bargaining system,

we propose that rents determined in negotiated agreements become

normative in connection with rent tribunal review, provided that

the negotiated agreement remains within a reasonable interpretation

of the utility value.

We propose amending the law to clarify that comparative assessment

of utility value, the method used when rents are reviewed,

must be based on the factors that are important to tenants. The

utility value system will thus be retained. But aimed at creating the

conditions for an efficient rental housing market, we propose amending

the utility value rule to allow the supply and demand ratio to

be considered when rents are set. If demand for rental housing in a

particular geographical location markedly exceeds supply, as in

situations where several years in a queue are required to obtain

rental housing, rent increases of about five per cent a year should

be allowed in connection with a rent tribunal review. 
Likewise, rents under review should be allowed to decrease by about five per

cent a year if supply in a particular geographical location markedly

exceeds demand, as evident by a persistent and significant vacancy

rate. However, this presumes that the market disequilibrium is not

temporary. The adjustments should continue until demand is no

longer markedly higher or lower than supply.

In order to provide tenants with stronger protection against unreasonable

rent increases than the current system does and to ensure

meaningful protection of tenancy rights, we propose a new protective

rule by which rent increases that are markedly higher than the

rent formerly in effect are not permitted. At the current rate of

inflation, this would protect tenants against rent increases of more

than about five per cent a year. The protective rule would be applied

in cases where a review according to the utility value system could

result in even higher rents, for instance based on long queues in a

particular neighbourhood. The protective rule does not mean that

rents in general would be raised at the five per cent rate.

In another tenant protection measure, we propose allowing rent

increases only once a year. Although it is uncommon in practise,

the law currently allows rent increases twice a year.

The rent tribunal review process is based on the concept of town

or location, which has to this point been interpreted to mean the

municipality. We propose that location could be interpreted to extend

to more than one municipality, if in practise several municipalities

are part of an aggregation of communities.

Will our proposal implement market rents?

The term “market rents” is subject to interpretation. In economic

theory, a market rent is usually the rent where supply is equal to

demand, that is, the rent set in a situation where there are neither

queues nor vacancies. In more pragmatic terms, market rent may

be interpreted to mean the rent that would arise if there were no

special rules on rent-setting.

But our proposal entails none of this.

The proposal does not entail rents being set so that supply would

equal demand. The collective bargaining system is retained. A rent

increase of a maximum of about five per cent a year cannot be

accepted in a rent tribunal review unless there has been a marked

and persistent demand surplus. Demand surpluses or demand deficits

are not taken into account for individual apartments or properties,

but only for entire residential areas. 
There will be no rent increases

based on a demand surplus until the situation has become one in

which several years in a queue are required to obtain rental housing

in an area and it can be presumed that the condition will persist

even in a recessionary economy. Rent increases in connection with

marked and persistent demand surpluses are limited to about five

per cent a year, which will lead to a slow adjustment process.

Under our proposal, there will still be special rules on rentsetting.

The utility value system and collective rent negotiations are

retained. While the market element in the system becomes more

obvious than it is now, this does not fundamentally involve a new

policy orientation. The question of whether a rent is reasonable will

still be subject to review by a rent tribunal. Tenants will continue

to enjoy strong protection of tenancy rights.

What are the consequences of our proposal for the

housing market, tenants, property owners, municipalities

and the state?

We can presume that rents will rise in neighbourhoods where there

is marked surplus demand and in attractive areas of municipalities

where rent-setting has not assigned sufficient importance to the

geographical situation. If the supply of rental housing rises, rents

will not increase as much. In areas where there are vacancies, rents

may remain stable or, if the vacancy rate is high, decline. If the

supply of rental housing decreases, rents will not decline as much.

Closer alignment of rents to the factors that are important to

tenants can contribute to a more efficient housing market, with

shorter queues, a reduction in black-market trade in rental housing,

fewer conversions of rental housing to cooperative building societies

and some new production of rental housing.

It can be presumed that only a small percentage of Swedish tenants

will be affected by the proposal to consider marked demand surpluses

or demand deficits. In cases where rents are increased, it will

entail higher expenses for households. On the other hand, the 
proposed special protective rule for tenants may afford households

better protection against steep rent increases than is the case today.

Higher rents may mean that central government costs for housing

subsidies, etc., and municipal costs for economic assistance pursuant

to the Social Services Act may increase to some extent.

Higher rents will generate higher profits for housing companies,

which will in turn lead to higher central government tax revenues.

The municipal housing LLC will be able to distribute their profits

to the municipalities that own them. When a property is sold, capital

gains will be higher than they are now in areas where the new rentsetting

rules allow higher rents than before.

A more efficient housing market is good for the economy and

may have other effects, such as making it easier for companies to

recruit employees. During a transitional period, disputes taken to 
rent tribunals may increase in number, which could require additional resources.

What else does the report cover?

Today, even privately owned housing companies can be approved

as non-profit housing companies. We believe special rules pertaining

to privately owned non-profit housing companies serve no function,

since other laws exist that may be applied if a privately owned housing

company wants to operate as a “public utility” and on a non-profit

basis. For that reason, we propose repealing the special rules on

privately owned non-profit housing companies.

Housing companies in certain municipalities are struggling with

severe problems, due especially to depopulation. We review the

opportunities provided by EC regulations for granting aid to such

housing companies.

Finally, we discuss and report the lessons learnt from the rules

requiring a permit in connection with sale of shares or participating

interests in municipal housing companies or the rental housing owned

by such companies, which were repealed in 2007.

When are the proposals planned to take effect?

The Inquiry finds that the earliest possible date that the amended

laws can take effect is 1 January 2010.
