LETTER TO THE FOREIGN AFFAIRS MINISTER OF THE MEMBER STATE
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	EUROPEAN COMMISSION




Brussels, 

C (2006) D/

Subject:
State aid N 343/2005 – Czech Republic
Support for the revalorisation of Prefabs
Dear Sir,

1. Procedure

1. By letter dated 30 June 2005, registered on 6 July 2005, the Czech authorities notified to the Commission the aid scheme in subject, pursuant to Article 88(3) of the EC Treaty.

2. By letter dated 5 September 2005, the Commission requested the Czech Republic to provide additional information about the scheme to complete the notification.  On 7 September 2005 a meeting took place between the Czech authorities and the Commission representatives in order to clarify the functioning of the scheme.  Following this meeting, by letter dated 16 September 2005, registered on 22 September 2005, the Czech authorities provided the requested information.

3. By letter dated 21 November 2005, the Commission requested additional information to the Czech authorities, who responded partly by letter dated 12 December 2005, registered on 5 January 2006, and completed their submission by letter dated 16 March 2006, registered on 22 March 2006, following a reminder for information dated 27 February 2006 and a meeting with the Commission services on 6 March 2006.

4. The period of two months within which the Commission is required to assess the notified aid measure would start on 23 March 2006, the day following the receipt of the additional information.
2. Description of the aid Measure

2.1. Objectives and legal basis

5. The notified scheme aims at providing funding support covering part of the costs incurred by the owners for the repair works required to mend substantial defects affecting residential flats in exclusively one type of building, namely large panel prefabricated buildings (hereinafter Prefabs) across the entire country.  These Prefabs were erected between 1950 and 1980, and account for nearly 30% of the dwelling housing capacity in the Czech Republic.  Those buildings were originally designed as a temporary solution for housing needs and were built according to specifications imposed by the State, who was the original owner.  The residential accommodations in point have now generally stood for durations exceeding their original life expectancy and are characterised by poor construction quality and substantive structural defects, which undermine the safety, hygiene and habitability of these buildings.  Are eligible for the assistance prefabs which feature a combination of defects consisting inter alia of statical problems (e.g. falling balconies), defective internal infrastructure (e.g. conduits of gas, heating, water, electricity wires), and poor thermal insulation
.  The scheme aims at removing collectively all the aforementioned defects and not just some, thus the absence of any of the above precludes the access to the scheme.

6. Pursuant to the notification, this scheme has three objectives: firstly, improve the population’s health and safety living conditions by supporting the revalorisation of prefabs.  Secondly, enhance the environmental friendliness of the buildings by upgrading their thermal insulation which will contribute to reduce energy waste.  Finally, the scheme is also a social policy instrument which aims at preventing the creation of social ghettos through the stabilisation of the population mix in those areas by improving the quality of life and revitalising housing estates.

7. The measure notified by the Czech authorities is provided for by Government decree No. 299/2001 Coll. “on the use of means of the State Housing Development Fund to cover part of the interest from loans granted by banks to legal and natural persons for repairs, refurbishment or rebuilding of large panel buildings, as amended by Government Decrees No. 398/2002 Coll. and 152/2004 Coll. “.  The above scheme was originally introduced in 2001 and implemented until 2004.  However, its application was suspended before accession to the European Union and the Czech authorities decided to notify the renewal of the scheme and subject it to the authorisation of the Commission.

8. In line with the requirements of Article 3 of Council Regulation (EC) No 659/1999
 laying down detailed rules for the application of Article 93 of the EC Treaty (now Article 88), the Czech authorities committed not to implement the aid before the Commission’s approval.

2.2. 
Beneficiaries

9. The beneficiaries are the resident owners of the defective prefabs
.  The recipients all have equal access to the subsidies under the scheme regardless of the location of the prefab and the legal form of the owner.

10. The beneficiaries of the scheme fall in five categories according to their legal form - the beneficiaries respective shares of requests is indicated in brackets - :   housing co-operatives
 (70%); condominia
 (20%); municipalities (8%), natural private owners (1.2%) and other legal persons (0.8%).  The Czech authorities indicate that the above division reflects the fact that prefabs are by their very nature a form of collective housing.  In particular, housing co-operatives are said to exist since the 1930’s, while housing condominia have been authorised by law enacted in 1994.  The Czech authorities underline that common to both these prevailing forms of housing ownership is that their members – who are the owners/users of the individual flats – bear the costs of maintenance and administration of the whole building, and thus share the costs and benefits of its rehabilitation
.

11. The recipients are located across the country, in regions which are classified either as Article 87(3)(a) or Article 87(3)(c) EC.

12. The total number of beneficiaries is estimated to be in excess of 1 000.

2.3. Granting mechanism and form of the aid

13. The support will be granted by the State Housing Development Fund (hereinafter SHDF).  This institution is a legal entity within the jurisdiction of the Ministry of Regional Development and the property managed under the fund is in State ownership.  The SHDF was created in 2000
 as the instrument of the State for the promotion of housing.

14. The support will be coordinated by a selected bank CMZRB
.  This bank was selected by the State Housing Development Fund through a tender carried in 2001
 in compliance with the Czech legislation in force
 at the time, which had been adopted on the basis of Article 67 of the European Agreement on association between the Czech Republic and the European Union and was inspired by then UNCITRAL and EU models.  Its role is to manage the administration of the scheme, process the flow of funds and documents between the applicants and the State Housing Development Fund.

15. The scheme foresees the following three types of State support instruments:

(i) Interest subsidy of 4% per annum
 on the interest payable by the beneficiaries on the bank loans they contracted to cover the eligible repair costs of the prefabs, within the limit of the interest rate actually paid.  The beneficiaries are required to co-finance the repair works by means of bank loans for which they have to provide security.  Their loan application can be made to any bank having a bank license for the territory of the Czech Republic.

The following additional limitations also apply: 

· the maximum loan amount to which the subsidy applies is limited to 4 800 CZK/m² (approx. 163.5 € /m²);

· the subsidy only applies to the part of the loan covering the repair costs for the eligible defects outlined in Government Decree No. 299/2001;

· the repair works must be carried out on the basis of an official building permit by building firms that have implemented a certified quality management system; works shall be supervised by certified surveyors;

· the maximum repayment period of the loan is 15 years;

· applications for the interest subsidy are submitted to the SHDF by the lending banks through the coordinating bank CMZRB.  Such applications must be submitted within 6 months of contracting the bank loan and must be supported by the recommendation of eligible technical expert (see point iii below).

(ii) 
Guarantee granted by CMZRB, upon approval by the SHDF, to the lending bank chosen freely by the beneficiary, in case the latter does not have sufficient security entrustment of his/its own for the loan contracted to cover the repair of the prefab.

The guarantee cannot exceed 70% of the unpaid principal of the loan and its duration is limited to the duration of the guaranteed loan.  The guaranteeing bank (CMZRB) charges the applicant 0.4% per annum of the guaranteed amount while an additional 1.1% up to 2.4% per annum of the guaranteed amount constitutes a fee which is borne by the State Housing Development Fund
.  The SHDF also counter-guarantees the loan guarantee-related losses of CMZRB up to 30%.  The guarantee premium covers the normal risks associated with granting the guarantee, including the State counter-guarantee, the administrative costs and a normal return on capital
.

The applicants for the guarantee have the following obligations: within one year of the granting of the guarantee to provide documents regarding the complying building firm and complying surveyor; within three years of granting of the guarantee, to provide official confirmation of completion of the reconstruction of the prefab.

In case the beneficiary fails to comply with the above obligations, or if the prefab was converted into non-residential premises, the beneficiary is liable to pay a fine equal to 5% of the loan amount.  The amount of the fine is increased to 20% of the loan amount in case of the recipient supplied untrue data to obtain the guarantee and is further subjected to a penalty interest of 36% per annum in case of untimely payment.

(iii) Paid technical expert consultancy services.  The service is to provided by independent specialists in the area of construction, with relevant practice, who advise to the scheme beneficiaries and are also responsible for checking and evaluating the applications to the scheme.  The experts are grouped in “consultancy and information centres” from a list held by the Ministry of Industry and Trade
, and will charge an hourly fee of CZK 250 (approx. EUR 8.3) for their service.

The price of the above assistance is initially borne by the applicant and is subsequently refunded to him only in case he makes use of the expert opinion for the purposes of obtaining the support granted under the scheme
.

16. The measure contains dispositions for the verification concerning the existence and reliability of the requests as well as for the recovery of unduly granted benefits
.
17. Finally, the scheme does not discriminate against foreign construction companies based in other EU Member States since it does not limit the recipients’ choice of building companies to the sole undertakings based in the Czech Republic.
2.4. Budget, aid intensity, cumulation and duration

18. The total annual aid planned under the scheme for 2005
 should attain CZK 300 million (approx. EUR 10 million).  The planned budget forecast for the period 2006-2009 is of CZK 400 million per annum, i.e. the total budget for the period 2005-2009
 is thus CZK 1 900 million (approx. EUR 63 million).

19. The Czech authorities state that the maximum aid intensity under the scheme will be respect the maximum aid intensity authorised for the Czech Republic under the EC Regional Aid Guidelines
.

20. The authorities also confirmed that the aid granted under the scheme will comply with the rules on aid cumulation set forth in the Regional aid guidelines.

21. The authorisation for the scheme is requested for a duration of 6 years.  A further extension of the scheme is expected after a review of the scheme in 2010 and will be subjected to a new notification to the Commission.

2.5. Commitments

22. The Czech authorities stated that the scheme only concerns revalorisation by the resident owners of residential property in prefabs and that the beneficiaries under scheme can be both legal and natural persons.  However, they also confirmed that they could not exclude that aid recipients would use the property in relation to an economic activity, such as for example renting out to third parties or to carry-out liberal profession activities.  In so far as those activities may concern goods or services traded internationally and in so far as an effect on intra-EU trade cannot be excluded, it is not possible to exclude that part of the support granted under the scheme constitutes State aid in the meaning of Article 87(1) EC.

23. Therefore, to the extent that State aid is entailed, in order to ensure that the scheme is compatible with the Common market, the Czech authorities undertake on their own initiative the following commitments:

· The scheme will not be used to grant aid to companies in difficulties within the meaning of the Community guidelines on State aid for rescuing and restructuring firms in difficulty
.

· The expected aid amount per recipient should be close to the de minimis
 
 but the authorities added that they cannot guarantee that the latter threshold will be respected for all the beneficiaries.  Therefore, they undertake to ensure that in all cases the maximum intensity per aid beneficiary will not exceed the ceilings authorised in the Czech Republic under the EC Regional aid guidelines, and the relevant bonuses foreseen under the Regional aid and SME guidelines.

· Finally, the Czech authorities undertake, on their own initiative, to provide annual reports with respect to the application of the scheme in subject, pursuant to Article 21, paragraph 1 of Council Regulation (EC) No 659/1999 laying down detailed rules for the application of Article 93 (now Article 88) of the EC Treaty.

3. Assessment of the measure

3.1. State aid within the meaning of Article 87(1) of the EC Treaty

24. Pursuant to Article 87(1) EC, “Save as otherwise provided in this Treaty, any aid granted by a Member State or through State resources in any form whatsoever which distorts or threatens to distort competition by favouring certain undertakings or the production of certain goods shall, insofar as it affects trade between Member States, be incompatible with the common market”.
3.1.1. Preliminary considerations

3.1.1.1. Existence of State aid within the meaning of the EC Treaty

25. The Commission initially recalls that in principle State funds granted directly to consumers, natural or legal persons, in the absence of any relation to any economic activity, are not considered as State aid in the meaning of the EC Treaty.  Moreover, it is emphasised that even if all the aforementioned conditions of Article 87 (1) EC are met, in case the “aid is granted directly to consumers and provided that such aid is granted without discrimination related to the origin of the products concerned”, such an aid shall be compatible with the common market pursuant to Article 87 (2) (a) EC.
26. Pursuant to the notification, natural persons who are the owners/occupiers and legal persons owning prefabs, who are not engaged in any economic activity, are eligible to benefit from the support granted by the scheme.  Thus, the Commission remarks that support granted under the scheme to such beneficiaries does not entail any State aid in the meaning of Article 87(1) EC.
27. Nonetheless, it is emphasised that pursuant to the notification, the following considerations ought to be taken into account:
· Firstly, it is not possible to quantify the number of recipients, and consequently the part of the scheme’s budget, which would have the characteristics described above for the non-aid or compatible aid under Article 87(2)(a) EC;
· Secondly, it cannot be excluded that the support granted under the scheme will be used by beneficiaries, whether natural or legal persons, in relation to an economic activity such as for example property letting;
· Thirdly, it is observed that under the scheme more than 90% of the aid in point will be granted to legal persons, rather than to consumers directly.  Although State support to housing co-operatives and condominia may ultimately result in the benefit being granted to the natural person owning the flat in the prefab eligible for the aid, the Czech authorities cannot exclude that the beneficiary does not use this property in relation to an economic activity
;
· Fourthly, it cannot be guaranteed that the aid amount per beneficiary will never exceed the de minimis threshold, in particular since a beneficiary may own several apartments eligible for support under the scheme.
· Finally, with regards to support granted under the scheme to municipalities as owners of the eligible Prefabs.  The Commission observes that the renting of the residential accommodation is to be considered as an economic activity, which municipalities perform in competition with other property owners.  Thus, in so far as this activity may have an effect on competition and on intra-EU trade, State support for the revalorisation of prefabs owned by municipalities would have to be considered as State aid.
28. Further to the above, in so far as it cannot be excluded that the measure at hand may favour undertakings and/or an economic activity which may lead to distortion competition and intra-EU trade, it is necessary to examine the existence of State aid possibly entailed in the scheme and its compatibility with the Common market.
3.1.1.2. Considerations on the scheme’s support instruments

29. Concerning the interest rate subsidy.  The latter support is granted to the scheme beneficiary on the part of the loan covering the eligible revalorisation costs.  The aid recipient can choose freely the lending bank amongst those operating with a banking license in the Czech Republic.  It is thus excluded that the lending bank benefits form State aid.  However, as will be examined hereinafter, the owner of the prefab may benefit from State aid within the meaning of Article 87(1) EC.

30. Concerning the loan-guarantee premium of CMZRB for its intermediary role, as well as regarding the counter guarantee it receives from the SHDF covering up to 30% of the loan guarantee-related losses.  It is noted that the bank appears to have been chosen in 2001 through a tender in line with the prevailing regulatory requirements and that the guarantee premium charged is covers the normal risks associated with granting the guarantee, including the State counter-guarantee, the administrative costs and a normal return on capital.  Accordingly, CMZRB would be charging a premium commensurate to the market price for the loan guarantees it issues in relation to the scheme at hand, and thus cannot be considered as benefiting from any State aid.  Conversely, the decision by the SHDF to support part of the premium costs in substitution of the beneficiary-debtor may entail aid to the beneficiary under the scheme and is further examined hereinafter.

31. Concerning the paid technical expertise.  It is noted that the eligible experts must be registered in a list held by the Ministry of Industry and Trade which is established on the basis of objective and non discriminatory criteria exclusively based on experience and not on the basis of the country of origin.  The scheme’s beneficiaries can choose freely any expert from the aforementioned list.  Further, the compensation for the expertise costs is a flat fee which is uniform across the country.  It is thus excluded that the measure entails any State aid to the technical experts advising the applicants for support under the scheme.  The technical experts provide an independent and scrutinising service to establish the eligibility of the repair works and of the application on behalf of the State.  In fact, the scheme’s recipients receive a compensation for the expertise costs they incurred to acquire the benefits foreseen under the scheme.  Accordingly, in line with the reasoning for the other provisions of the scheme, it cannot be excluded that the measure entails State aid to the scheme’s beneficiaries.

32. In light of the foregoing, it is concluded that the assessment of the scheme ought to focus only on the support granted by the State to the eligible prefabs owners.

3.1.2. Appraisal of the scheme under State aid provisions of the EC Treaty

3.1.2.1. State Resources

33. Under the scheme, the support is granted via the State Housing Development Fund (SHDF).  This institution is a legal entity within the jurisdiction of the Ministry of Regional Development and the property managed under the fund is in State ownership.  The SHDF was created in 2000 on the basis of a special Act (Act No. 211/2000 Coll.), as the instrument of the State for the promotion of housing.

34. Pursuant to section 2 of the SHDF’s instituting act
, the funds revenues consist of subsidies from the State budget
, repayments of government loans provided to the community funds for repairs, refurbishment and expansion of the housing fund.  Pursuant to section 5 of the aforementioned act, the fund’s preliminary budget; budget and annual financial statements are submitted to the Minister of the Government and to the Chamber of Deputies of Parliament for approval.  Pursuant to section 6 of the aforementioned act, the fund’s bodies include the Committee, the Supervisory board and the Director.  The Committee is chaired by the Minister for Regional Development and by 6 other members, who are appointed and removed by the Government on the motion of the Minister.  The supervisory board is composed of 5 members, who are appointed and removed by the Parliament of the Czech Republic.  The director is an employee of the fund and is appointed by the Minister for Regional Development.

35. In light of the foregoing, it appears that the resources and decisions of the SHDF are directly imputable to the State and thus constitute State resources within the meaning of article 87(1) EC.

3.1.2.2. Favouring of certain economic activities or undertakings and selectivity

36. The scheme favours the production of certain goods only, namely the revalorisation of prefabs, and possibly certain undertakings, in that it favours only the prefab owning legal or natural persons in the Czech Republic in the period concerned, thereby excluding all other types activities and legal persons.  The proposed measure accordingly confers a selective advantage to its beneficiaries, in so far as they carry out an economic activity.

37. Moreover, the measure compensates prefab property owners for a part of the repair the costs they incur for the revalorisation of these prefabs.  Thus, it appears that to the extent that the beneficiaries perform an economic activity, the measure relieves them from costs they would normally support.

3.1.2.3. Intra-EU trade affectation and distortion of competition

38. The Commission remarks that by favouring certain property owning undertakings operating in markets, in so far as these operate in markets which are open to competition and trade, the aid measure affects or may affect competition between such undertakings and it cannot be excluded that this also affects intra-Community trade in this sector
.

3.1.2.4. Conclusion on the existence of State aid

39. In light of the foregoing, the Commission considers that, to the extent that the support at hand is granted to beneficiaries performing an economic activity, independently of their legal form, and to the extent that such an activity may have an effect on competition and intra-EU trade, the measure in question constitutes State aid within the meaning of article 87(1) EC.

3.2. Compatibility

40. In those cases where the measures constitute State aid within the meaning of article 87 (1) EC, they shall be compatible or may be deemed compatible with the common market, when fulfilling the conditions set forth respectively in article 87 (2) and article 87 (3) of the EC treaty.

41. The Commission notes that the conditions foreseen at article 87 (2) EC, article 87 (3)(b) and article 87 (3)(d) EC are evidently not applicable to the measures at hand.  Similarly, it is noted that the measure under review is not designed to be approved directly under the Regional
, SME
 and Environmental
 aid guidelines.

42. On the basis of the available information, it appears that intra-EU trade in the specific type of property covered by the present measure is limited and the measure could be deemed to be compatible under article 87 (3)(c) EC.

3.2.1. Compatibility ex Article 87(3) (a) and Article 87(3) (c) EC

43. The Commission has to verify whether any of the derogations provided for in article 87 (3) EC apply.  In particular, Article 87(3) reads “The following may be considered to be compatible with the common market:
(a) “aid to promote the economic development of areas where the standard of living is abnormally low or where there is serious underemployment”;

(c) “aid to facilitate the development of certain economic activities or of certain economic areas, where such aid does not adversely affect trading conditions to an extent contrary to the common interest”.
44. Articles 87(3) (a) and (c) EC provide exceptions for aid assisting areas which are economically underdeveloped by comparison with the Community as a whole or with the rest of the Member State.  The conditions in Article 87(3) (a) are fulfilled if the region, being NUTS
 level II geographical unit, has a per capita gross domestic product, measured in purchasing power standards, of less than 75% of the Community average.  The conditions in Article 87(3)(c) are satisfied if the region conforms to the requirements set to qualify as NUTS level III geographical unit.

45. In the present case, the whole Czech Republic, as designated by the Czech Republic’s Regional aid map 2004–2006, falls within either the Article 87(3)(a) or (c) derogation.  The country is composed of 20 Article 87(3)(a) Regions and 2 Article 87(3)(c) Regions.  In particular, pursuant to the aforementioned regional aid map, the Czech Republic consists of 8 NUTS II areas and of 14 NUTS III areas, with maximum authorised net grant equivalent aid intensities ranging between 20%
 and 50%.

3.2.1.1. Conformity with the Community objectives

46. The measure is designed to stimulate private investment in the revalorisation of defective Prefabs, with a view to improve the health and safety living conditions of the residential accommodations in these Prefabs; to improve social cohesion by preventing the creation of social ghettos by improving the quality of life and revitalising housing estates; and enhance the environmental friendliness of the buildings by upgrading their thermal insulation which will contribute to reduce energy waste.  The Commission observes that the present scheme contributes to the attainment of the consumer protection and economic and social cohesion which are objectives warranted by the EC Treaty.

47. In line with Article 153 (4) EC the scheme contributes to the consumer protection objective of the European Union warranted at Article 153 (1) EC which states that “In order to promote the interests of consumers and to ensure a high level of consumer protection, the Community shall contribute to protecting the health, safety and economic interests of consumers, as well as to promoting their right to information, education and to organise themselves in order to safeguard their interests”.  Furthermore, in line with Article 158 EC, the scheme under review contributes to promoting the European Union’s economic and social cohesion objective which reads “In order to promote its overall harmonious development, the Community shall develop and pursue its actions leading to the strengthening of its economic and social cohesion.  In particular, the Community shall aim at reducing disparities between the levels of development of the various regions and the backwardness of the least favoured regions or islands, including rural areas”.  Finally, in line with Article 2 EC, the measure contributes to promote “a high level of protection and improvement of the quality of the environment, the raising of the standard of living and quality of life, and economic and social cohesion and solidarity among Member States”.
48. Although it is not included in the respective community programme, it is also noted that the measure under review would partly meet the criteria and objectives developed for URBAN II
.  In line with other EU initiatives and cohesion policies, the scheme also aims at preventing the creation of social ghettos through the stabilisation of the population mix in those areas by improving the quality of life and revitalising housing estates.

49. Accordingly, the measure under review supports the realisation of Community objectives and can thus be considered to be in the common interest.

3.2.1.2. Necessity and proportionality of the measure

50. The measure addresses fundamental building defects which affect the safety and habitability of the prefabs by the resident owner/occupier.  It compensates part of the costs incurred by the owner to repair those defects; and it also requires that the beneficiary co-finances the revalorisation works by contracting a bank loan for which he normally has to provide securities.  Accordingly, it can be considered that the measure is necessary and that it is in the form of an incentive aiming to spur private investment.

51. Further, it is observed that, in this case the aid does not offset recurring or continuous costs, which the beneficiary and or undertaking would normally incur; rather it compensates part of the costs required to remedy an extraordinary depreciation due to the lack of maintenance by the original owner of the buildings, namely the State itself.  Although, the owners of the eligible flats, or of the entire eligible Prefabs themselves, are obliged to keep those buildings in a safe state in order to be allowed to live in those flats and or to continue their activity, in this case it is found that the aid is granted for one-off investments.  In line with the prevailing case-law
 and Commission decision making practice
, it can be considered that to the extent that the scheme entails State aid within the meaning of Article 87(1) EC, the aid granted under the present measure is not operating aid, i.e. aid to relieve undertakings from typical general operating costs normally incurred to carry out their activity, but rather it can be considered as investment aid.

52. Having regard to the incentive form of the measure; to the supported investment; to the commitments undertaken by the Czech Republic to apply the maximum aid intensities authorised under the Regional Aid Guidelines and the aid cumulation provisions, and having regard to the scheme’s high number of beneficiaries and the limited budget; the Commission would consider that the support granted under measure is proportionate to the pursued objectives.

3.2.1.3. Effect on competition and trade

53. It is noted that the measure compensates part of the investment costs incurred to repair existing prefabs, which are typically already being occupied by the resident owners.  In this, case it thus could be considered that the measure cannot be assimilated to supporting investment in new production capacity or into substitutive capacity.  Thus, to the extent that the measure entails State aid, it will not lead to a direct increase in production.

54. The measure also contains safeguards preventing the resident owners from discriminating banks, technical experts, suppliers and construction companies on the basis of nationality.  Moreover, the scheme is open, irrespective of their legal form, to all owners of prefabs, or flats in the prefabs which present the list of substantive defects listed in the relevant Government Decree.  Accordingly, to the extent that the measure entails State aid within the meaning of Article 87(1) EC, it is unlikely to lead to significant distortion of competition.

55. It is also noted that aid to undertakings in deprived urban areas that carry purely local activity would normally be considered as not affecting trade between Member States.  Further, the scheme supports the improvement of health and safety of existing residential accommodations by the resident owners, who will stay in their current country and place of residence.  In addition it is observed that the annual budget of CZK 500 million (approx. EUR 16.7 million) will be spread over more than 1 000 beneficiaries across the country, thereby implying that the average support per beneficiary would be of limited importance thus limiting the impact on competition and intra-EU trade.

56. In line with the Commission’s decision making practice
 it appears that, to the extent that the measure under review entails State aid, it would be considered as having a limited effect on intra-EU trade and the latter would not be to an extent contrary to the common interest.

57. In light of the foregoing, in so far as it entails State aid, the measure under review can be considered as fulfilling the compatibility requirements set forth in Article 87(3) (c) EC.

3.2.2. Further elements underpinning the compatibility ex Article 87(3) EC

58. The Czech authorities consider the notified the scheme as a non-aid measure, and added they have not designed the measure with reference to the SME and Regional Aid Guidelines.  However, they have undertaken to apply the scheme with a view to making it broadly in line with the requirements of these Guidelines by assimilation.

59. Concerning the SME Guidelines.  The authorities confirmed that they will use for the scheme the definition of an SME as adopted in the aforementioned Guidelines.  As indicated in the above section, the measure under review has the following characteristics:  to the extent that the scheme supports housing co-operatives and condominia, these would fulfil the aforementioned definition of SMEs;  it is in the nature of an incentive;  it can be assimilated to investment aid and not to operating aid;  it is necessary to achieve objectives in the Community interest which the private beneficiaries located in assisted areas would not be able to secure on their own,  it is proportional to the handicaps which are sought to be overcome
.  Accordingly, the Commission notes that, by assimilation, it could be considered that the notified measure would broadly meet the requirements of the SME guidelines according to which, the Commission may consider State aid to be compatible with the common market.

60. Concerning the Regional Aid Guidelines.  The latter provide a non-exhaustive list of permissible forms of aid, including aid in the form of a grant, low-interest loan or interest rebate or supply of goods and services at a concessionary price
.  Aid granted through the notified instruments is in line with the types mentioned in the Guidelines.  Further, given that the recipient has to take a loan to finance the eligible repair works and have to provide security for the loan, thereby the Czech authorities thus ensure that the recipients carry part of the risk associated with the aided project and make their contribution to the financing of the investment aided
.  Further, the application for aid will be submitted before work is started on the projects
 and the investment will be maintained in the region concerned for a minimum period of five years.  Accordingly, the Commission notes that, by assimilation, it could be considered that in essence the notified measure would meet the requirements of the Regional aid guidelines according to which the Commission may consider State aid to be compatible with the common market.

61. Moreover, the Czech authorities have undertaken to ensure that, in the event the scheme should entail any State aid, the maximum aid intensity per beneficiary would be in line with the thresholds foreseen in the aforementioned guidelines, in order to allow the scheme to be compatible with the Common market on the basis of Article 87(3)(c) of the EC Treaty, as the advantages in question are related to specific investments eligible to receive aid by assimilation to the above guidelines.

62. The Czech authorities have agreed to respect the State aid cumulation requirements.  Application of more than one aid Scheme to a given investment project must respect the rules on cumulation of aid set forth in the Regional Aid Guidelines.

63. Finally, the authorities have confirmed that the scheme will not be used to grant aid to companies in difficulties within the meaning of the Community guidelines on State aid for rescuing and restructuring firms in difficulty.

64. Therefore, the Commission notes that, although the measure under review is not designed to be authorised directly under the Regional and SME aid guidelines, by assimilation, it appears to be broadly in line with the requirements of the said guidelines.

3.3. Conclusion

65. In light of the foregoing, the Commission considers that in this case, to the extent that State aid is involved, the distortion of competition created by the scheme would not adversely affect competition and intra-EU trade to an extent contrary to the common interest.

66. The Commission thus considers that the scheme under review would satisfy the conditions in order to be deemed compatible with the common market pursuant to Article 87 (3) (c) of the EC Treaty.

67. The Czech authorities undertake to provide the Commission with detailed annual reports.  The Commission retains the capacity to propose appropriate measures under Article 88(1) of the EC Treaty.
4. Decision

The Commission has accordingly decided to consider that, to the extent that the notified aid scheme entails State aid within the meaning of Article 87 (1) EC, such aid is be compatible with the EC Treaty.  This aid measure can be approved pursuant to Article 87 (3) (c) of the EC Treaty.

The Czech authorities are reminded that, pursuant to Article 88 (3) of the EC Treaty, they are obliged to inform the Commission of any plan to continue funding or to extend or amend the scheme.

If this letter contains confidential information that should not be disclosed to third parties, please inform the Commission within fifteen working days of the date of receipt. If the Commission does not receive a reasoned request by that deadline, you will be deemed to agree to the disclosure to third parties and to the publication of the full text of the letter in the authentic language on the Internet site:

http://europa.eu.int/comm/secretariat_general/sgb/state_aids
Your request should be sent by registered letter or fax to:

European Commission

Directorate-General for Competition

Directorate H

State aid Registry

SPA 3 06/015

B-1049 Brussels

Fax No: + 32-2-296 12 42
In all your correspondence, please specify the name of the case and the case number.

For the Commission,

Neelie KROES

Member of the Commission
� The exact list is attached to the Government Decree No. 299/2001 Coll. .


� OJ L 83, 27.03.1999, pages 1-9


� Are excluded from the scheme prefab owners who carry out the revalorisation works of the prefab within their entrepreneurial activity; and owners who have outstanding debts towards the State.


� Pursuant to Act No. 513/1991 Coll. Commercial Code, cooperatives, including housing cooperatives, are legal persons whose members can be natural and legal persons.  Unlike condominia, housing co-operatives are the owners of the whole building, and may own in some cases several buildings.  Housing co-operatives are the landlords in respect of the apartments and other premises in the building and co-operative members are only tenants.  However, not every member of a co-operative must necessarily be a tenant in the house owned by that co-operative and not every tenant must be a member of the co-operative which owns the house with his apartment.  The prevailing majority of housing co-operatives limit their economic activity to the lease of their apartments to their members.


� These associations are a special legal person introduced in the Czech legal system by Act No. 72/1994 Coll. On ownership of apartments and are registered in a special part of the Commercial Register  Pursuant to the aforementioned Act, the condominium is on entitled to exercise its rights and accept obligations in the name of its members who are the owners of the (residential and no-residential) units of the building.


� According to the Czech authorities, Prefabs consist of 10 to 40 flats.


� On the basis of a special Act (Act No. 211/2000 Coll.)


� The CMZRB was founded in 1992, its equity share capital is owned by the State (72.33%) and by three recently privatised banks (27.67%).  The bank’s main activity consists in: granting guarantees and subsidised loans to SMEs using funds from the national budget, EU Structural Funds; and acting as the financial manager of funds for the development of infrastructure which it receives from the European Investment Bank.


� Pursuant to Government Decree No. 299/2001, the CMZRB bank is referred to as the « designated bank ».


� Act No. 199/1994 Coll. on public procurement.  In 2004 an entirely new legislation was enacted, Act 40/2004 Sb, which is in force as of the date thereof.


� The interest subsidy stands exceptionally at a maximum of 5% in case of prefabs located in 24 structurally affected or economically weak regions, which account for 28% of all Czech regions.


� The overall number of guarantees under the scheme is 439 in a year with an overall value of CZK 2 billion , hence the average guaranteed amount is CZK 4.6 million (approx. EUR 150 000).


� According to the Czech authorities the rate of return factored in this case is 15%.


� The relevant conditions to be met, by natural or legal persons, in order to be registered on this list are laid down at § 3 paragraph 5 of the Government Decree No. 299/2001 in conjunction with Act No. 350/1992 Coll. on the exercise of profession of authorised architects and exercise of profession if authorised civil engineers and technicians in constructions.


� In case the application does not contain the expert opinion, the beneficiary will not be entitled to any refund.


� These also include occasional inspections on the reconstruction sites to check for misuse of failures of the scheme by the SHDF.


� Due to the unfinished notification process, the Czech Parliament reduced the annual budget for 2005 from the notified amount of CZK 500 million to CZK 300 million.


� The overall budget would thus be lower compared to the notified overall budget of CZK 3 000 million (approx EUR 100 million) for the period 2005-2010.


� OJ C 74, 10.3.1998, p. 9-18.


� OJ C 244, 01.10.2004, p.2.


� Commission Regulation No. 69/2001, OJ L 10, 13.01.2001, pages 30-32.


� The Czech authorities state that in the period 2001-2004, altogether 87 705 apartments (2.3% of all apartments in Prefabs) were regenerated under the scheme, for a total expense of CZK 1 080 million (approx. EUR 36 million) covered by the SHDF.  This equates to an average expense on account of the scheme of CZK 41 420 (approx. EUR 1 380) per regenrated prefab apartment.


� There is extensive case law discussing the concept of an undertaking in other sectors: e.g. pursuant to the judgement of the European Court of Justice, in case C 41/90, “Höfner v. Elser”, [1991], ECR I-1979, “the concept of an undertaking encompasses every entity engaged in an economic activity, regardless of the legal status of the entity and the way in which it is financed”.


� Act of 21 June 2000, Act No. 211/2000 Coll.


� Including the following transfer pursuant to section 11 point 2 letter g of the above act, in amendment to act No 171/1991 Coll. “Regulating the powers of authorities of the Czech republic in matters concerning transfers of State property to other persons and regulating the National Property Fund, as amended by later regulations”, the State transferred CZK 6 000 million (approx. EUR 200 million) to the State Housing Development Fund.  Furthermore, pursuant to section point 6 of the aforementioned act, the fund’s assets may not fall below CZK 6 000 million” (approx. EUR  200 million).


� Small amount of aid are considered to still distort competition (Joined cases T-298 et al./97, T-1 et al./98 Alzetta Mauro and others v Commission of the European Communities [2000] ECR II-2319).


� OJ C 74, 10.03.1998, pages 9-31 and subsequent amendments see OJ C 394, 17.12.1998, page 23  and OJ C 258, 09.09.2000, page 5.  The prolongation of the existing regional state aid maps for the period 1/5/2004 till 31/12/2006, for Member States which acceded in the EU in 2004, has been dealt with under the interim mechanism. This means that the state aid maps are considered as existing aid within the meaning of Article 88(1) EC.


� 	See OJ L 10, 12.01.2001, p. 33-42.


� OJ C 37, 03.02.2001, p. 3-15


� 	Acronym for Nomenclature of Statistical Territorial Units.


� 	Prague and Prague Hlavní mesto.


� 	http://europa.eu.int/eur-lex/en/com/cnc/2002/com2002_0308en01.pdf ; inter alia with respect to co-financing by private and public parties of project’s concerning social inclusion, physical and environmental regeneration.


� Case C-278/95 P Siemens SA v Commission of the European Communities [1997] ECR I-2507.


� Commission decision in State aid case C 2/2000 Sweden ‘Measures to improve the indoor environment’, OJ L 295/2000, 23.11.2000, p.30.


� 	N 430/2002 – Germany – Subsidies for the improvement if the image of the “Handelshafen” area, OJ C 202, 27.08.2003, p. 22.  N 317/2002 – United Kingdom – Scottish Property Support – Bespoke development Scheme, OJ C 228, 17.09.2005, p. 10.  N 82/2001 – United Kingdom – English Cities Fund, OJ C 263, 19.09.2001, p. 11.


� 	Paragraph 4.1.


� 	Paragraph 4.2, second subparagraph.


� 	Paragraph 4.2, first subparagraph.


� 	Paragraph 4.2, third subparagraph.





JUDr. Cyril SVOBODA

Ministr zahraničních věcí

Ministerstvo zahraničních věcí České republiky
Loretánské náměstí 5

118 00  Praha 1

Česká republika

European Commission, Competition DG, State Aide Greffe, B-1049  Bruxelles/Brussel - Belgium

Office: J-70 1/197 Telephone: direct line (+32-2) 295.41.45 exchange (+32-2) 299.11.11 Fax: (+32-2) 296.12.42

E-mail: stateaidgreffe@cec.eu.int
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